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Since the Founding, it has been understood that Article II vests the

President with authority to decline to spend the full amount of an

appropriated fund. This commonsense power, known as impoundment, was

exercised for most of this nation’s history. In 1974, however, at the height of

the Watergate scandal, Congress enacted the Impoundment Control Act,

which purports to divest the President of his constitutional impoundment

authority. This measure reverses an understanding of the Constitution’s

allocation of executive and congressional spending authority dating to the

Founding. The ICA is unconstitutional.

I. The President’s Article II Impoundment Authority.

A. Article II vests the power of impoundment in the President.

Article II of the “Constitution vests the entirety of the executive power

in the President” of the United States.
1
“This grant of authority establishes

the President as the chief constitutional officer of the Executive Branch,

entrusted with supervisory and policy responsibilities of utmost discretion

and sensitivity.”
2
“The President’s duties are of ‘unrivaled gravity and

breadth.’”
3
The President “must ‘take Care that the Laws be faithfully

executed,’ and he bears responsibility for the actions of the many

departments and agencies within the Executive Branch.”
4
The President

exercises many authorities that are derived “from the Constitution itself.”
5

When he exercises such powers, his authority is “conclusive and preclusive,”

meaning that “he may act even when the measures he takes are

‘incompatible with the expressed or implied will of Congress.’”
6
“Congress

cannot act on, and courts cannot examine, the President’s actions on subjects

within his “conclusive and preclusive” constitutional authority.”
7
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The power of impoundment is one such executive power vested in the

President alone by Article II of the Constitution. As discussed below, this

power stems from the President’s conclusive and preclusive authorities the

Court sets out in the Trump v. United States opinion. Through impoundment,

the President can decline to spend the entire amount of an appropriation.

Just as the President has discretion to not enforce every criminal law to the

fullest extent,
8
the President may make judgments on the extent to which to

expend appropriations. Impoundment is simply another word for the

President’s Article II authority to implement spending measures enacted by

Congress in a responsible manner. As explained at length elsewhere,
9
this

power has long been understood to inhere in the executive power vested by

Article II, and therefore, it is not constitutionally proper for Congress to seek

to abridge this constitutionally vested authority under the Necessary and

Proper Clause. The impoundment power is committed to the President’s

discretion by the Constitution.

Executive Vesting Clause. The impoundment power is executive in

nature and thereby vested in the President by Article II’s vesting of “[t]he

executive Power” in the President.
10
It allows the President to act with energy

and unity in the implementation of programs enacted by Congress.
11
And it

allows the President to respond to unforeseen circumstances that render the

full expenditure of an appropriation inexpedient or impossible. Just like “the

actual conduct of foreign negotiations,” “the arrangement of the army and

navy, [and] the direction of the operations of war,” the “application and

disbursement of the public moneys in conformity to the general

appropriations of the legislature” is executive in nature and those carrying

out such functions “ought to be considered as the assistants or deputies of the

chief magistrate.”
12

The impoundment power is closely akin to the President’s enforcement

discretion, which is undisputably executive in nature.
13
Like the President’s

enforcement discretion, impoundment allows the President to set priorities

and control the implementation of federal programs. Indeed, the

impoundment power is a key tool in controlling agency resource allocation.

The President is the only officer who can “command a view” of the entirety of

the federal government and ensure that programs are being implemented in

a reasonable, nonredundant manner that furthers the national interest.
14

Congress passes statutes episodically, and often with conflicting purposes and

demands. It is left to the President and his subordinates to harmonize their

execution in a coherent manner. The President is also far better equipped

than Congress to manage the day-to-day expenditure of funds and can act
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quickly to remedy programmatic waste. Simply put, as with the President’s

constitutional enforcement discretion, impoundment is the power to ensure

that the constellation of congressional funding measures are implemented in

a lawful and reasonable manner that ensures good governance.

Impoundment is also a longstanding aspect of the President’s Article II

power to manage and control the Executive Branch.
15
Impoundment allows

the President to impose fiscal discipline upon executive officers as they carry

out congressionally authorized programs. Indeed, there is a long history and

tradition of Presidents employing impoundment to control Executive Branch

expenditures and promote economy and efficiency in government.
16

Impoundment is also a key tool, like the removal power, for the President to

oversee and control his subordinates.

Take Care Clause. The impoundment authority also stems from the

President’s duty to take care that the laws are faithfully executed.
17
It aids

the President in ensuring that his subordinates faithfully execute the

authorities vested by statute and by the Constitution. For instance, it allows

the President to ensure that his officers and agencies prioritize enforcement

actions in conformity with statutory and administrative goals. And it allows

the President to ensure that his officers are faithfully implementing

Administration foreign and defense policy.
18

Beyond acting as a mechanism to control the Executive Branch, the

impoundment power ensures that the President can exercise his duty to take

care that conflicting laws can be reasonably implemented. Statutes often

contain provisions that conflict with other provisions in previous laws and

even in the very same law. For example, on the one hand the Anti-Deficiency

Act prohibits the Executive Branch from expending a greater amount than

has been appropriated for the year.
19
On the other hand, Congress sometimes

mandates that the full sum of an appropriation be spent within a specified

time period. But expending sums in such a manner creates a significant risk

of spending beyond the specified appropriation and risks requiring the

Executive Branch to enter into obligations beyond an appropriation—the core

thing the Anti-Deficiency Act seeks to prevent. Under the Take Care Clause,

it is the President’s duty to exercise judgment in how to reconcile such

conflicting or competing statutory commands. Spending funds to ensure that

the Executive Branch complies with an appropriation law only to violate the

Anti-Deficiency Act is a tension that is addressed through the President’s

impoundment authority. Similarly, impoundment may be necessary to ensure

compliance with statutory debt limits. These are just a couple examples of the
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common need for an impoundment to reconcile conflicting or competing

statutory commands.

Faithful execution also requires that the President make

determinations about the constitutionality of laws. The President has the

power, arguably the duty, to decline to enforce a law that is

unconstitutional.
20
Just as the President could decline to execute a statute

that criminalized an activity when conducted by people of one race but not

another, the President could decline to expend an appropriation that was

unconstitutionally allocated on the basis of race.
21
The President’s Take Care

duty runs first to the Constitution—if an appropriation violates the

Constitution, the President may impound it.

The President’s duty to take care that the laws are faithfully executed

also includes an obligation to seek to achieve an appropriation’s ends in the

most efficient and responsible manner possible. If Congress appropriates $1

billion to achieve an objective and the President can fully accomplish the

objective for $750 million, the Take Care Clause does not force him to waste a

$250 million of the taxpayer’s money. The opposite is true—the Take Care

Clause requires the President to attempt in good faith to accomplish the ends

of an appropriation in the most efficient manner achievable. And faithful

execution will often require the President to pause a program to evaluate

whether funds are being expended in a most efficient and effective manner.
22

But the ICA, as interpreted by the Government Accountability Office,

prohibits such pauses.

The Take Care Clause exists to ensure that the President requires his

branch to faithfully and responsibly implement the Constitution and laws

enacted thereunder. Under GAO’s interpretation, the Take Care Clause

would require the President to spend every dime of a $1 billion appropriation,

even if he could accomplish the program for half that, or he violates his Take

Care duties. But such interpretations of the Take Care Clause are not based

in its ordinary meaning. As Attorney General Judson Harmon explained in

1896, just because an appropriation is worded with mandatory language does

not mean that the Executive is “bound to expend the full amount if the work

can be done for less.”
23

Commander in Chief Clause. The Commander in Chief Clause

independently empowers the President to impound spending related to the

armed forces and national security.
24
Managing defense acquisitions and force

structure is a key element of the President’s authority to command the
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Nation’s armed forces.
25

As President Truman explained, impoundment is

essential to “preserving the elements of a unified strategic concept among the

military services.”
26

President Kennedy similarly recognized that the

President’s power as Commander in Chief required executive flexibility in the

implementation of military funding programs.
27
This is in line with practice

going back to the Founding. Since at least President Jefferson, Presidents

have employed impoundment to effectuate their power as Commander in

Chief.
28

The Commander in Chief Clause empowers the President to manage

the military’s day-to-day operational readiness and operations. The

responsibility for military readiness ultimately falls upon the President.

Impoundment is a key tool to ensuring that the U.S. military expends its

congressionally appropriated funds in the most efficient manner to ensure

that it is always in the highest state of readiness. Especially when dealing

with the defense industry, the President must be able to act from a strong

bargaining position lest programmatic costs spiral, resulting in fewer funds

available and impaired military readiness. If defense contractors knew that

the President must spend a specified amount on a contract, they would have

no incentive to bargain and no incentive to work efficiently. This exact

situation has prevailed for decades, resulting in programmatic delays and a

crisis in military readiness.

Impoundment is also necessary to the President’s Commander in Chief

authority over the military procurement process. As Justice Scalia explained,

“the selection of the appropriate design for military equipment to be used by

our Armed Forces is assuredly a discretionary function [that] often involves

not merely engineering analysis but judgment as to the balancing of many

technical, military, and even social considerations, including specifically the

trade-off between greater safety and greater combat effectiveness.”
29

The

Commander in Chief Clause places discretion in the President to make such

tradeoffs. Simply put, if Congress appropriates a million dollars to buy a

tank, and the President can get the same tank produced for half the price, the

President need not buy one tank for the price of two.

In practice, this has meant that if the President determines that a

congressionally mandated arms configuration harms national security, he has

the authority to set it aside. For example, President Truman impounded

appropriated funds for 10 full Air Force groups on the basis of “the need to

maintain a balance between national security and a sound economy ... and

the President’s authority as Commander-in-Chief.”
30
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President Kennedy similarly invoked the Commander-in-Chief Clause

to justify impounding $180 million of a $380 million appropriation for

additional strategic bombers that Kennedy deemed unnecessary in light of

developments in ICBM technology.
31

The Constitution vests the President

with responsibility for our military readiness and impoundment is a key tool

to execute this duty.

Foreign Affairs Power & Reception Clause. The President may also

impound funds pursuant to his constitutionally based foreign affairs

powers.
32
International relations are marked by ever-changing circumstances

requiring flexibility, secrecy, and dispatch in pursuing the national interest.
33

Those circumstances might require impoundment. For example, the

President might effectively threaten to withhold funds from international

organizations as a bargaining chip to achieve foreign policy interests. Or it

might be revealed that a country receiving American foreign aid sponsored an

attack on a U.S.-ally, and the President would be justified in refusing to

obligate previously appropriated funds to that nation. Perhaps a U.S. ally is

toppled in a coup, and the President might withhold appropriated foreign aid

to the new government or condition the delivery of aid on the new

government’s actions. The President can also impound funds appropriated if

he believes disbursing those funds would threaten U.S. or allied national

security or foreign policy interests. These are key tools in the promulgation

and execution of foreign policy.

Such authority has a long historical pedigree going back to the first

years of the Republic. The Washington Administration debated whether the

U.S. should continue paying its debts to the French revolutionary

government. During these debates, neither President Washington nor

Secretary of State Jefferson questioned whether the President lacked the

power to withhold such funds.
34

Similarly, President Truman treated a

congressional directive to loan $62.5 million to Franco’s Spain as merely

advisory because a mandate “would be unconstitutional.”
35

He eventually

loaned the money in response to electoral pressure from the 1950 midterms.
36

The Constitution directly empowers the President with the authority to

make foreign policy. The financial dimension of U.S. foreign policy is of

overriding importance. Threatening to impound appropriated foreign aid

funds is a key tool in the President’s foreign policy powers and has often been

used by Presidents to cajole foreign adversaries and allies to adhere to U.S.

foreign policy goals. Just as the President can move an aircraft carrier group
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to attempt to achieve strategic goals, he can withhold foreign aid to achieve

the same end.

***

In sum, the impoundment power is a core part of the executive power

vested by Article II, section 1. It also is a necessary incident to the President’s

Take Care duty, Commander in Chief power, and foreign affairs authority. It

allows the president to respond to emergencies and ensure the faithful

execution of the laws and good government. And it allows the President to

ensure fact-based and reasonable policy for implementing the myriad federal

programs on the books.
37

B. Centuries of established understanding and practice support

the President’s impoundment authority.

Opponents of the impoundment power often insinuate that it was

invented by President Richard Nixon in the late 1960s.
38
Nothing could be

further from the truth. As we have explained at length elsewhere,
39

the

Nation’s history and traditions support the impoundment power. From at

least the Jefferson Administration, Presidents have robustly employed

impoundment for reasons ranging from foreign affairs,
40
Executive Branch

management,
41

good governance,
42

economy and efficiency,
43

policy,
44

and

much else.
45

This practice was acknowledged as executive in nature and

applauded by legislators. Any attempt to question it was quickly rebutted by

legislative majorities.
46

Moreover, Executive Branch agencies have long

honored informal congressional requests to withhold appropriated funds for

various reasons.
47

The assertion that historical impoundments were only made when the

appropriation was permissive is also factually inaccurate—Presidents have

long asserted a constitutionally grounded power to impound funds for

mandatorily worded appropriations.
48

And when Congress disagreed with

Presidential impoundments, those disagreements were resolved not through

the courts, but through “the hurly-burly, the give-and-take of the political

process between the legislative and the executive.”
49

Although “‘[p]ast

practice does not, by itself, create power,’” “a governmental practice” like

impoundment that “has been open, widespread, and unchallenged since the

early days of the Republic,” is deeply probative of the power vested in the

President by Article II.
50

The unbroken understanding and practice of

impoundment up to the ICA is overwhelming evidence that this authority is

vested in the President by Article II.
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C. The Impoundment Control Act is Unconstitutional.

The Impoundment Control Act of 1974 unconstitutionally infringes on

the President’s Article II impoundment power. In its current form, the ICA

requires the President to notify Congress whenever the Executive Branch

withholds budget authority. The Act sets out two forms of impoundments:

temporary deferral of budget authority, meaning a delay in the obligation of

funds; and proposed rescission of budget authority, which would be a

permanent spending reduction. The Act allows deferrals only “to provide for

contingencies,” “to achieve savings made possible by or through changes in

requirements or greater efficiency of operations,” or “as specifically provided

by law.”
51
When the President intends to defer, the Act requires him to submit

a special message and does not allow the deferral to extend beyond the end of

the fiscal year.
52
If the President wishes to rescind (permanently impound)

appropriated funds, he must submit the details of the potential rescission to

Congress for consideration and may then withhold the funds for 45 days of

continuous congressional session.
53
These provisions have been interpreted by

GAO to mean that agencies cannot even pause spending to determine the

best uses of appropriated funds, even if the appropriation measure does not

so restrict the Executive’s traditional spending discretion. Under this

interpretation, then, the ICA is a norm-breaking reversal of centuries of

understanding of the appropriations power.
54

As we explain at length elsewhere,
55
the power of appropriation has

always been understood to be the power to place a ceiling on executive

spending, not a floor. This was the understanding of the term at the Founding

and is reflected in the text of the Appropriations Clause, which provides that

“No Money shall be drawn from the Treasury, but in Consequence of

Appropriations made by Law.”
56
Reflecting this understanding, until the ICA,

appropriations were always viewed as permissive, not mandatory. As a

structural matter, this understanding complemented the longstanding

executive understanding that Article II authorized the President to decline to

spend the full amount of appropriated funds.

Congress cannot rely on the Appropriations Clause or any amorphous

“power of the purse” to infringe on the President’s constitutionally vested and

long recognized impoundment power. Doing so is not constitutionally proper
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and cannot be reconciled with the original understanding of the Constitution

and centuries of understanding, history, and tradition.

The Supreme Court has not yet had occasion to squarely confront the

substantive impoundment provisions of the ICA or the impoundment

authority more generally. In Train v. City of New York, the Court held that

the Federal Water Pollution Control Act Amendments of 1972 did not leave

the Administrator of the EPA with discretion to refuse to allocate funds

amongst States for municipal sewer grant programs. Significantly, the

question presented was narrow and the Court noted that under the statutory

regime, the Administrator could sometimes “refus[e] to obligate the[] total

amounts” under the statutory scheme.
57
The opinion is thus confined to the

particular statutory scheme at issue and does not address the President’s

constitutional impoundment power. The government also declined to make

constitutional arguments and confined itself to arguing that the statute

granted it discretion.

In Clinton v. City of New York, the Court held unconstitutional the Line

Item Veto Act, which gave the President the power to “cancel in whole”

“provisions that have been signed into law.”
58

The Court held that this

provision violated the Presentment Clause because it authorized the

President to “amend or repeal properly enacted statutes.”
59

The Court

specifically distinguished this from the President’s “traditional authority to

decline to spend appropriated funds” because the Line Item Veto Act granted

“the President the unilateral power to change the text of duly enacted

statutes.”
60
Justice Scalia dissented on the ground that the Act did not grant

the President power to change the text of the law, but instead reflected

longstanding congressional lump-sum appropriation practices.
61

Accordingly, Train and Clinton have no bearing on the President’s

constitutional impoundment authority. Train involved a statute that the

Court read as channeling impoundment authority, not foreclosing it, and did

not involve any constitutional question or holding. Clinton recognized the

President’s traditional impoundment authority and distinguished it based on

the text of the legislation under review.

***

The President’s impoundment authority is vested by the Constitution

and is not subject to Congressional abrogation. This power is backed by

centuries of history and tradition and is evident from the text and structure
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of the Constitution. The ICA represented a norm-breaking overreaction in the

wake of Watergate, like many other unconstitutional intrusions on the

Executive enacted in this period. The President would be well within his

constitutional authority to resist this unconstitutional statute and reassert

his Article II power of impoundment.

II. Defenders of the ICA ignore the Constitution and distort our

Nation’s history and traditions.

Defenders of the ICA and restrictions on the traditional executive

impoundment power ignore and misrepresent history and rely on a knee-jerk

congressional supremacist view of the Constitution. They also rely on

slippery slope arguments about unlimited executive power of the type the

Court rejected in United States v. Trump. And they ignore that they are really

arguing for unlimited congressional power and a return to the type of

parliamentary supremacy the Founders rebelled against.
62

To the extent critics attempt to rely on the Constitution at all, they try

to force Congress’s authority to curtail and even prohibit the President’s

impoundment authority into several ill-fitting clauses.

First, some have argued that the Take Care Clause forecloses a

Presidential impoundment power. For example, GAO has asserted that

“[u]nder the Constitution, Congress enacts laws, and the President must take

care to faithfully execute the terms of those laws, including appropriations

acts.”
63
But this argument merely begs the question. GAO surely cannot be

arguing that the President must take care that unconstitutional laws are

executed. The President’s Take Care obligation runs first to the Constitution

and then to constitutional laws enacted by Congress. The President has no

duty to enforce laws that violate the Constitution. But it is not surprising

that GAO would make this congressional supremacist argument, as GAO is a

component of Congress.

One critic asserts that the historical instances of impoundment all

involved permissive appropriations and thus amounted to merely a “practical

gloss on the statutes in place at the time, not on the Constitution itself.”
64

That is not true. Presidents long premised their impoundment on the

Constitution itself rather than mere statutory construction. As Attorney

General Ramsay Clark explained, “[t]he duty of the President to see that the

laws are faithfully executed, under Article II, section 3 of the Constitution,

does not require that funds made available must be fully expended.”
65
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Moreover, Presidents have long impounded funds that were appropriated

using mandatory language.
66

GAO asserts that impounding funds is the equivalent of the line-item

veto that the Court held unconstitutional in Clinton v. City of New York.
67
But

declining to spend the full amount of an appropriated sum is not an exercise

of legislative power. As discussed above, the problem with the Line Item Veto

Act was that it allowed the President to strike text from a statute. Just as the

President is not altering or amending the text of a statute when he declines

to prosecute a violation of the Clean Water Act, he is not deleting text from a

statute when he declines to spend the full amount of an appropriation.

The Take Care duty also requires the President to balance competing

statutory obligations. Sometimes the faithful execution of one law will

require the President to impound funds. As noted above, the Anti-Deficiency

Act exemplifies how other general statutory duties can conflict with the

blanket ban on impoundments in the ICA.

Charles Dawes, the first Director of the Bureau of the Budget,

vigorously monitored agency spending and eliminated as much waste as

possible, urging agencies to complete its work for less than the full

appropriation.
68

Dawes correctly believed that the President’s Take Care

duties did not require agencies to unnecessarily spend every last dime in

carrying out a program. As President Franklin Roosevelt explained, such a

requirement “would take from the Chief Executive every incentive for good

management and the practice of commonsense economy.”
69

Second, opponents of the impoundment power invoke Congress’s “power

of the purse,” by which they appear to mean the Appropriations Clause. But

the Appropriations Clause does not confer an authority to Congress to require

the full expenditure of funds. Rather, the text merely prohibits the President

from spending more than the funds Congress appropriated. As we explain at

length elsewhere, this was a response to a very specific debate in English

constitutional history surrounding whether the King could spend money

absent a parliamentary appropriation.
70

Some believe Congress holds an unenumerated “power of the purse,”

and that the Constitution grants Congress a plenary “power to control

government funds.”
71
Such a power would not fit the history of fights over the

public fisc and the logic behind the Appropriations Clause. Besides, even

when the Constitution vests a plenary power within one branch, that power
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extends only so far as to not conflict with another branch’s plenary power.

Just as Congress’s power to “define and punish … Offences against the Law

of Nations” does not empower Congress to direct the Executive to bring or

drop particular prosecutions, and Congress’s power to declare war does not

empower Congress to direct the President to bomb a particular city, even the

most aggressive interpretation of Congress’s power of the purse does not

allow Congress to infringe upon the President’s constitutionally vested

impoundment power.

Third, GAO has pointed to the Necessary and Proper Clause to defend

the ICA’s constitutionality. This argument raises another question: For the

exercise of which enumerated power is the ICA “necessary and proper?”

Contrary to GAO’s sloppy representation, the Constitution does not vest “all

legislative powers in Congress.”
72
Rather, it vests a very specific and limited

enumerated set of legislative powers in Congress and then authorizes

Congress to make laws “necessary and proper for carrying into Execution”

those powers and other powers the Constitution vests in other branches.
73

GAO cannot point to any of Congress’s enumerated powers that the ICA is

necessary to execute. One could imagine how the Anti-Deficiency Act is

necessary to enforce the Appropriations Clause’s prohibition on executive

overspending. But Congress has no source of enumerated power to prohibit

executive underspending. And the Necessary and Proper Clause cannot serve

as an independent font of authority—it must be tied to one of Congress’

enumerated powers. Contrary to GAO’s reliance on it, the Necessary and

Proper Clause affirmatively prohibits laws like the ICA. It is not

constitutionally “proper” to infringe upon another branch’s constitutionally

vested powers.
74
Because the ICA violates the separation of powers for the

reasons extensively discussed above, it also violates the Necessary and

Proper Clause.

The Rehnquist Memorandum is worth special attention because it is so

often cited by opponents of any Presidential impoundment power. In 1969,

then-Assistant Attorney General William Rehnquist drafted a memorandum

for the Office of Legal Counsel arguing that “the President has a

constitutional power to decline to spend appropriated funds ... is supported by

neither reason nor precedent.”
75

But this memorandum does not engage

whatsoever in the robust history and tradition of executive impoundment or

previous DOJ opinions
76
and is based solely in ipse dixit and an assumption of

congressional supremacy that is on display throughout Rehnquist’s

jurisprudence, most famously inMorrison v. Olson.
77
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The Rehnquist Memorandum is also grounded in a flawed

understanding of the Supreme Court’s 1838 holding in Kendall v. United

States ex rel. Stokes.
78
As we explain at length elsewhere, Kendall did not

involve an impoundment.
79
Instead, it involved a contract claim against the

Federal Government within Congress’s general claims adjudicatory

authority.
80
For this reason, no one at the time thought Kendall had anything

to do with the spending power—it was a routine claims adjudication that

imposed ministerial obligations on the Postmaster General to deliver sums

owed on a claim already adjudicated.
81
Any doubt about the reach of Kendall

was dispelled just two years later when the Court upheld an Executive

impoundment in Decatur v. Paulding.
82

The Court there rejected a broad

reading of Kendall to apply to impoundments and held that the Executive has

broad, unreviewable, authority to determine how much of a fund

appropriated by Congress ought to be paid out. Decatur, not Kendall,

controls.

Even the Rehnquist Memorandum, however, leaves open that

impoundment may be appropriate when “the President is faced with

conflicting statutory demands” or if “a congressional directive to spend were

to interfere with the President’s authority in an area confided by the

Constitution to his substantive direction and control, such as his authority as

Commander in Chief of the Armed Forces and his authority over foreign

affairs.”
83

Rehnquist also believes that there is a domestic impoundment

power for the President to reconcile the vast array of annual appropriations.
84

And he also thinks there is an impoundment power for areas “confided by the

Constitution to by the Constitution to [the President’s] substantive direction

and control.”
85
Rehnquist gives the examples of his Commander in Chief and

foreign affairs authorities, but the President has many core authorities

beyond those two areas.
86

Thus, unlike modern opponents of the

impoundment power, even one of the most maximalist defenders of

congressional power did not categorically foreclose a constitutionally

grounded impoundment power in the domestic and foreign affairs spheres.

III. The ICA’s Enforcement Mechanism Is Unconstitutional.

The ICA relies on a constitutionally monstrous mechanism for its

enforcement. It vests enforcement authority in the Comptroller General, head

of the Government Accountability Office, a component of the legislative

branch. This arrangement is flagrantly unconstitutional for several reasons.

For one, the Comptroller is appointed for a 15-year term and is removable

only by Congress. For this reason, in Bowsher v. Synar, the Supreme Court
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held that it was unconstitutional for Congress to assign executive functions to

the Comptroller.
87

Yet the ICA expressly tasks the Comptroller with the

executive function of enforcing the Act’s provisions by audits.
88
It also vests

the Comptroller with the quintessentially executive power to sue to enforce

the faithful execution of the ICA.
89
The enforcement of the law is “the very

essence of executive power.”
90

Therefore, because the Comptroller is a

legislative officer and removable only by Congress, he cannot exercise

executive power.

The Comptroller General also cannot exercise the executive functions

conferred by the ICA because he is unconstitutionally appointed. The ICA

provides that the Comptroller General must be selected by the President

from a list of three individuals chosen by a commission composed of

legislative officers.
91
But the Appointments Clause guarantees that it is the

President’s “sole duty to point out the man who” will occupy an office, subject

to the advice and consent of the Senate and that this power entrusted to “his

judgment alone.”
92
Because the Constitution grants “no role whatsoever …

either to the Senate or to Congress as a whole in the process of choosing the

person who will be nominated for appointment,” the Comptroller General’s

appointment mechanism is clearly unconstitutional.
93

The ICA’s enforcement mechanism is also unconstitutional because it

purports to vest a legislative official with standing to sue the President. In

1987, President Reagan explained in a signing statement to an earlier ICA

amendment that the conferral of standing on a legislative official, “the

Comptroller General[,] to sue the Executive branch … is unconstitutional.”
94

The Supreme Court affirmed such reasoning in Raines v. Byrd, where it

rebuffed such attempts to confer standing on individual legislatures to sue on

the basis of injury to official legislative powers, explaining that such lawsuits

are antithetical to the American system of separated powers.
95

The ICA’s enforcement mechanism also raises serious questions under

the Nondelegation Doctrine. It vests the unaccountable Comptroller with

standardless discretion to determine what is and is not an impoundment and,

based on this determination, authorizes this presidential appointee to sue the

President. The lack of an intelligible principle for determining what

constitutes an impoundment has been amply demonstrated by GAO’s

application of brazenly different standards to different presidents.
96

Finally, GAO’s approach to the ICA raises serious separation of powers

issues. GAO has taken the position that the President’s motive for a deferral

14



is probative, often dispositive, of the President’s compliance with the ICA.
97

Such examinations into the President’s intent for carrying out an official act

is forbidden by the constitutional separation of powers and would require

serious intrusions on executive privilege.
98

***

The Impoundment Control Act is an unconstitutional usurpation of the

President’s longstanding executive impoundment power. This power is

grounded in the text and structure of the Constitution and supported by

centuries of history and practice. Opponents of the impoundment power have

no answer to the numerous instances of Executive impoundments throughout

our history, including of funds appropriated using mandatory language. They

also have no answer for the constitutional basis of presidential

impoundments throughout history. Presidents cited not just statutory

flexibility, but the Constitution itself as the source of the impoundment

power. Reflecting a disregard for the separation of powers, Congress enacted

a flagrantly unconstitutional mechanism to enforce the ICA—creating an

Independent Counsel-like amalgam of constitutional violations in the person

of the Comptroller General, a legislative official tasked with exercising

executive power. The ICA was an unenforceable, unconstitutional nullity the

day it was enacted.
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